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(Résponse to Fair Share Housing Center thaon to ‘
8 snfo:ee Litigant’s Rights) T

Honorable.Ch;ef Justice and Associates Justices:

We.répresént Martin and MTAE, Inc. (MM), respondents to the

motlon of Falr Share Hou51ng Center (FSHC) to enforce lltlgant'

rlghts under th:Ls Court’s March 14, 2014 Order. We support fully

ESHC*S motlon. Subject to-procedural safeguards of notice and

the opportunity to be heard discussed by FSHC (i.e., no ex parte

motions, étc.),;the Court should permit exclusionary zoning and

builders remedy litigation to be filed. The trial courts can be



relied on to manage these cases as they have ably done during

the past 30 years.
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LONGER BE DELAYED. 2

CONCLUSION = © =~ “= &+ o e el e Ty

PROCEDURAL HISTORY AND STATEMENT OF FACTS

MM rely on Procedural History and Statement of Facts set

forth in FSHC’s. Brief in support of its application.
ARGUMENT

THE MOTION. OF FAIR SHARE HOUSING CENTER SHOULD: BE. GRANTED,
THE PROTECTION. OF N.J.S.A. 52:27D-313 SHOULD .BE REMOVED, .
AND EXCLUSIONARY ZONING BUILDER’S REMEDY SUITS:SHOULD BE
ALLOWED.TO BE.FILED. BECAUSE.THE STATE HAS' FAILED TO OBEY
THIS COURT’S  ORDERS.AND DELIVERY ON.THE'PROMISE OF:A.
CONSTITUTIONAL OBLIGATION' SHOULD NO.LONGER BE DELAYED.

.MM rely on entirety of the Argument set forth in FSHC’s
Brief in support of 1ts appllcatlon.>We add the follow1ng
comments. The entlre fleld of affordable hou31ng - for the

protected class; for the private sector prepared to invest in

2



development and build affordable housing; and for the
municipalities required to provide realistic opportunities -

centers on the timeliness and certainty of remedy.

This Court’s admonition in FMC Stores v. Borough of Morris

Plains, 100 N.J. 418, 426-27 (1985), that government must “turn
square corners” should guide and inform the Court’s decision
making. Similar to the Court’s crafting of an appropriate remedy

in Kane Properties, LLC v. City of Hoboken, 214 N,J. 199 (2013),

this Court should allow builders remedy suits to be filed and °
proceed, and give guldance to, and rely on, the trlal courts, as

FSHC explalned.

The effectiveness of the private sector to deliver on the
promlse of affordable hou31ng v1a bullders remedy lltlgatlon is
well establlshed. As Judge Serpentelll, ‘one of the three

orlglnal Mount Laurel judges, observed in the wake of Mount

Laurel II, the economic 1nducement of the bullders remedy as an
1ncent1ve for the creatlon of affordable hous1ng “has produced |
the de51red result. The experlence of thls court demonstrates.
that the level of Mbunt Laurel lltlgatlon has 1ncreased | ;“
dramatlcally since Mbunt Laurel II and every sult has beenA'
brought by a builder rather than a nonprofit or public agency.

J.W. Field v.ﬁTprfof‘Franklin,»204*N§J. Super. ‘445, 452 (Law

Div. 1985). See-also Toll Brothers v. West Windsor Tp., 173 N.J.



502, 803 A.2d 53, 91 (2002) (granting builders remedy and
observing that circumstances and that case “demonstrate a’

continued need for the builder's remedy.”).

Too, in connection with any applications made to the trial
courts, notice via the newspaper and to all concerned
stakeholders, and the elimination of ex parte applications, are
important, significant procedural safeguards. See, é.g., FSHC
Appendix 11, 22 (Appellate Di%ision’s March 7, 2014 Order
directing that any municipality proceeding under N.J.S.A.

52 27D-313 prov1de notlce to FSHC, NAACP, and other non-for-
proflt organlzatlons dedlcated to affordable hou51ng ln 10 mile

radlus)
CONCLUSION

_With the cleqr;evigencg_that‘Act;has achieved nothing but
delay, the judiciary should implement this remedy. Hills

Development V. Bernards.Tp,h_;03ﬁgégi_;”‘23_(1986)..This Court

should grant FSHC!s motion and allow builders remedy lLitigation
to proceed under the framework discussed by FSHC and. in this

letter brief. .

Respectfully,’

Jeffrey Kantowi

Cc: Service List
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relied on to manage these cases as they have ably done during

the past 30 years.
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‘ PROCEDURAL HISTORY AND STATEMENT OF FACTS
MM rely on Procedural History and Statement of Facts set

forth in FSHC’s. Brief in support of_itsfgpplication.
ARGUMENT

THE MOTION.OF FAIR SHARE HOUSING CENTER . SHOULD: BE. GRANTED,
THE PROTECTION, OF N.J.SiA.. 52127D‘313 SHOULD .BE REMOVED, .
AND EXCLUSIONARX ZONING BUILDER’S ‘REMEDY SUITS.SHOULD BE
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. -..MM:rely on ontiréty of the Argument set forth in FSHC’s:
Brief in support of 1ts appllcatlon. We add the follow;ng

comments. The entlre fleld of affordable hou31ng - for the .
protected class; for the private sector prepared F°. invest in
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development and build affordable housing; and for the
municipalities required to provide realistic opportunities -

centers on the timeliness and certainty of remedy.

This Court’s admonition in FMC Stores V. Borough of Morris

Plains, 100 N.J. 418, 426-27 (1985), that government must “turn
square corners” should guide and inform the Court’s decision

making. Similar to the Court’s crafting of an appropniate remedy

in Kane Properties, LILC v. City of Hoboken, 214 N.J. 199 (2013),
this Court should allow builders remedy suits to be filed and °
proceed, and glve guldance to, and rely on, the trial courts, as

FSHC explalned.

~ The effectiveness. of the.private,sector~to deliver on the
promlse of affordable houslng vra bullders remedy lltlgation is
‘well establlshed. As Judge Serpentelll, “one of the three co
'orlglnal Mbunt Laurel judges, observed in the wake of Mount
Laurel II, the econamlc 1nducement of the bullders remedy as an
1ncent1ve for the creatlon of affordable housrng “has produced .
theé desrred result..The experlence of this court demonstrates

:that the level of Mbunt Laurel lltlgatlon has 1ncreased -
dramatlcally 51nce Mbunt Laurel II and every sult has been
brought by a,bullder rather than a nonprofit or public agency.

J.W. Field v. Tpriof*Franklin,~204 N.J. Super. 445, 452 (Law

piv. 1985). See‘also Toll Brothers v: West Windsor Tp., 173 N.d.



502, 803 A.2d 53, 91 (2002) (granting builders remedy and
observing that circumstances and that case “demonstrate a-

continued need for the builder's remedy.”).

Too, in connection with any applications made to the trial
courts, notice via the newspaper and to all concerned
stakeholders, and the elimination of ex parte applications, are
important, significant procedural safeguards. See, é.g., FSHC
Appendix 11, 22 (Appellate Division’s March 7, 2014 Order
directing that any municipality proceeding under N.J.S.A.

52 27D—313 prov1de notlce to FSHC,“&AACP, and other non-for-

proflt organlzatlons dedlcated to affordable houslng 1n 10 mile

radlus)

CONCLUSION

' With the clear evidence that Act has achieved nothing but

delay, the judiciary should implement this remedy. Hills

Development.v.‘Bernardspr,L,;03¥N,J.51L 23.(1996)5_Thiszgpgrt
should .grant FSHC’s motlon and allow bullgers remedy llt;gation
to, proceed under. the framework dlscussed by FSHC and_ in .this

letter brief. .

‘1§éé§éthully;"*’

Jeffrey Kantowi
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